N (35‘ ;{-f} N

YEDITEPE UNiVERSITESI . e . - .
HUKUK FAKULTEST YEDITEPE UNIVERSITESI

SORUMLULUK HUKUKUNA ILISKIN GUNCEL SORUNLAR ULUSAL
SEMPOZYUM

BILDIRi OZETLERI

-«

27 HAZIRAN 2018

YEDITEPE UNIVERSITESI 26 AGUSTOS YERLESIMIi
REKTORLUK BiNASI — MAVi SALON



SORUMLULUK HUKUKUNA iLISKIN GUNCEL SORUNLAR SEMPOZYUMU

BiLDIRI OZETLERI

Duzenleme Kurulu:

Prof. Dr. Sultan Tahmazoglu Uzeltiirk, Yeditepe Universitesi
Dr. Ogr. Uyesi R. Baris Erman, Yeditepe Universitesi
Dr. Ogr. Uyesi Cihan Avci Braun, Yeditepe Universitesi
Dr. Ogr. Uyesi Tevfik Sénmez Kiigik, Yeditepe Universitesi
Ars. Gor. Elif Ceren Turkoglu, Yeditepe Universitesi

Ars. Gor. Esref Baris Borekgi, Yeditepe Universitesi

Bilim Kurulu:

Prof. Dr. Abdulkadir Arpaci (Baskan), Yeditepe Universitesi
Prof. Dr. Ekrem Ali Akartiirk, Yeditepe Universitesi
Prof. Dr. Ali Cem Budak, Kocaeli Universitesi
Prof. Dr. Omer Ekmekgi, istanbul Universitesi
Prof. Dr. Tugrul Bayazit Katoglu, Kadir Has Universitesi
Prof. Dr. Oktay Uygun, Yeditepe Universitesi

Prof. Dr. Ali Kemal Yildiz, Tiirk-Alman Universitesi

*[simler baskan hari¢ soyada gére alfabetik sirayla yazilmistir.



SORUMLULUK HUKUKUNA ILISKIN
GUNCEL SORUNLAR

L i N 1¥|

27 Haziran 2018 Carsamba
Yeditepe Universitesi 26 Agustos Yerlesimi
Rektdrliik Binast - Mavi Salon

09.00 - 09.30 Kayit 13.00 - 14.00 Ogle Yemegi
09.30 - 10.00 Aalis Konusmas: 14.00 - 15.15 3. Oturum

Prof. Dr. Sultan Tahmazoglu Uzeltiirk, Yeditepe Universitesi Hukuk Fakiiltesi Dekami Oturum Baskam:z Prof. Dr. Duygun Yarsuvat, Yeditepe Universitesi
Ceza Hukukunda Kusurlulugu Kaldiran Sebepler

10.00 - 11.15 1.0turum Prof. Dr. Serap Keskin Kiziroglu, Okan Universitesi

Oturum Baskani: Prof. Dr. Abdiilkadir Arpaci, Yeditepe l]nive(sifesi Medeni Hukuk Anabilim Dah Baskan: Ceza Sorumlulugunun Sahsiligine iliskin Sorunlar

ita Engellerine iliskin Diizenlemelerde Roma Hukukunun izleri Dr. Or. Uyesi R. Baris Erman, Yeditepe Universitesi
Prof. Dr. Diler Tamer, Yeditepe Universitesi Yardim ve Bildirim Yikimliliigini Yerine Getirmeyenin Cezai Sorumlulugu
Fiili Sozlesme iliskisi Kapsaminda Sorumluluk Dr. Ogr. Uyesi Onur Ozcan, Yeditepe Universifesi

Dr. Ogr. Uyesi Ghan Ava Braun, Yeditepe Universitesi

Hekimin Sozlesmeden Dogan Sorumlulugju 15.15 - 15.40 Soru-Cevap

Dr. Or. Uyesi Tutice Tekben, Yeni Yiizyil lniversitesi
15.40 - 16.00 Kahve Arasi
11.15 - 11.40 Soru - Cevap

11.40 - 12.00 Kahve Arasi 16.00 - 17.15 4. Otvron

Oturum Baskans: Prof. Dr. Oktay Uygun, Yeditepe Universitesi
turum Prof. Dr. Hakan Uzeltiirk, Yeditepe Universitesi

Vergi Hukukunda Sorumluluk

D Sultan Uzeltirk, Yeditepe Universitesi Hukuk Fakilesi Dekan Avrupa Birligi Temel Haklar Sarh Kapsamnda
inde Nakit Sermaye Borcunun Ifasindan Dogan Sorumluluk Avrupa Birligi'nin Soremiviuklon
Bahfiyar, Veditepe Universitesi Dr. Ogr. Uyesi Kutluhan Bozkurt, Yeditepe Universitesi

're'l'usnmn Taklidinin ve Taklitten Kaynaklan

Parlamenter Sorumsuzluga liskin Giincel Sorunlarin Avrupa insan Haklan
r: “Ayirt Edilemeyecek Kadar Benzer

mesi Kararlari Cercevesinde Degerlendirilmesi
UyesiTevfik Sonmez Kiicik, Yeditepe Universitesi

uroly )
Tahmazogly Uzeltiirk, Yeditepe Universitesi
2si R. Banis Erman, Yeditepe Universitesi
Gihan Ava Braun, Yeditepe Universitesi
psi Tevfik Sonmez Kiicik, Yeditepe Universitesi
eren Tiirkoglu, Veditepe Universitesi
Banis Borekgi, Yeditepe Universitesi

iilkadir Arpaci (Baskan), Yeditepe Universite
'em Ali Akartiirk, Yeditepe Universitesi
Cem Budak, Kocaeli Uiniversitesi

ner Ekmekgi, istanbul Universitesi

Bayazit Katoglu, Kadir Has Universitesi
e ersitesi

urkoglu@yeditepe.edu.tr adresine

Servis Saatleri:

08.30 - Kadikay, Haldun Taner Sahnesi
18.15 - Yeditepe Universitesi Rektorlik Binast

///A [yeditepelawfaculty N /yeditepelaw A ‘

YEDITEPE UNIVERSITESI ¢ . 5 .
HUKUK FAKULTESI YEDITEPE UNIVERSITESI




ifa Engellerine iliskin Diizenlemelerde Roma Hukukunun izleri
Prof. Dr. Diler Tamer

Ozett

Sozlesmelerde taraflardan birinin sozlesmeden dogan borcunu ifa etmemesi veya kot ifa etmesi
durumunda, alacaklinin beklentilerinin karsilanmamasi nedeniyle dogan zararinin giderilmesi igin farkl
yaptirimlardan soz edilebilir. TUrk hukukunda imkansizlk, temerrit ve kotl ifadan ayri olarak, satim ve eser
sozlesmelerinde ayiplh ifa icin ayri dizenlemeler 6ngorulmastir.

Turk hukukunda karmasik bir sekilde dizenlenmis olan ifa engelleri icin 6ngortlen yaptirimlar her
durumda tazminat, 6zel olarak yenisiyle degisim ve onarim, dénme, indirim ve aynen ifa talepleridir. Aynen ifa
ancak karsilikli borg yikleyen sézlesmelerde borg¢lunun temerridi durumunda talep edilebilmektedir.

Tark hukukunda gorilen bu cesitliligin Roma hukuku gelenegine dayandigi kabul edilir. Eski hukuk
devrinde vermeye iliskin borcun ifa edilmemesi durumunda borg¢lu her kosulda zarari gidermekle yikimld kabul
edilirken, zamanla borcun geregi olan yikimlalUklerini yerine getirmedigi taktirde ifanin midmkin olup
olmadigina bakilmaksizin nesnenin degeri dlctsinde zarari gidermeye (id quod interest) mahkum edilebilmistir.
Ancak bu donemde ifanin ayiph olmasi durumunda alacaklinin herhangi bir talep hakki yoktur. Zamanla carsi
pazar islerini dizenlemekle gorevli olan magistralar (aedilis curulis) edimin vaadedilen veya beklenilen nitelikleri
tasimamasi durumlari igin sdézlesmenin feshinin veya satis bedelinin indirilmesinin talep edilmesini saglamislardir.
Donemin yargilama yolu olan Formula usuliinde, hakimin borgluyu yalnizca para ddemeye mahkum edebilmesi
nedeniyle aynen ifa ancak ¢ok 6zel durumlarda mimkun olabilmistir.

Roma hukukunda ifa etmeme durumunda uygulanabilecek yaptirimlarin cesitliligi, ifa engellerinin belirli
bir sistematige uygun olarak dizenlendigini gostermez. Cesitlilik, yUzyillar icinde ortaya ¢ikan farkl ihtiyaglari
karsilayabilecek yontem arayislarinin sonucu olarak ortaya ¢ikmistir. Nitekim, Justinianus devrinde yargilama
hukukundan kaynaklanan sinirlar ortadan kalktiginda, tim talepler aequitas ¢cercevesinde ele alinmis, bor¢lunun
sozlesmenin gereklerini yerine getirmedigi kabul edildiginde, alacaklinin tim zararlarini gidermesine karar
verilmistir.

Anahtar Kelimeler: ifa imkansizligl, borca aykirilik, temerrit, aynen ifa, ifa glicligi, id quod interest, ex fide
bono, perpetuatio obligationis, ius commune, culpa, casus.
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Marks of Roman Law in the Regulations Related to Prevention of Performance
Prof. Diler Tamer

Abstract?

When a party does not perform the obligation arising out of the contract or perform poorly, different
sanctions may be referred to in order to remedy the damage caused by the failure to comply with the creditor's
expectations. Apart from impossibility, default and poor performance, separate provisions are regulated
regarding defective performance in sales and construction contracts in Turkish law.

The sanctions complicatedly regulated for the prevention of performance in Turkish law are demands for
absolute compensation, change and repair, annulment of the contract, deduction and specific performance. The
specific performance can only be requested if the debtor default on obligation of synallagmatic contract. It is
widely accepted that such diversity in Turkish law is based on the customs of Roman law. In the event of non-
performance of obligation on granting in old law era, the debtor born to remedy the damage in all conditions. In
the process of time, in the event of non-performance of duties regarding the obligation, the debtor could be
enforced to compensate the loss proportionated to the value of thing’s value (id quod interest) regardless of the
performance’s impossibility. However, in this period, in the event of defective performance, the creditor did not
have any right to claim. Over time, the magistrars (aedilis curulis) who are in charge of organizing the market
activities have been provided to demand the termination of the contract or the deduction of the sale price for
cases in which the performance did not carry the promised or expected qualifications. In the Formula process
that is the procedure of litigation, the ruling on merely monetary compensation due to impossibility of other
compensation options was possible on very special occasions.

The diversity of sanctions that could be applied in the event of non-performance in Roman law does not
imply that causes of prevention of performance were regulated systematically. Such diversity has emerged as a
result of search for methods to comply with the different needs that have emerged over the centuries. As a
matter of fact, when the boundaries arising from the procedural law in the reign of Justinian were removed, all
the claims were considered within the framework of the aequitas, and it has been ruled that all the losses of the
creditor shall be remedied in the event of non-performance of debtor.

Keywords: Impossibility of performance, breach of obligation, default, specific performance, hardship, id
qguod interest, ex fide bono, perpetuatio obligationis, ius commune, culpa, casus.
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Sermaye Sirketlerinde Nakit Sermaye Borcunun ifasindan Dogan Sorumluluk
Prof. Dr. Mehmet Bahtiyar

Ozet?

Anonim ve limited sirketler cogu kez nakit sermaye ile kurulmakta, sermaye artirimlarinda da genellikle,
bu sirketlere nakit sermaye getirilmesi taahhtt edilmektedir. Fakat, kurulusta veya sermaye artiriminda taahht
edilen nakit sermayenin tamaminin pesin 6denmesi zorunlu degildir.

6102 Sayil Turk Ticaret Kanunu (TTK), 344’Unct maddesinde, anonim sirketlerde nakit sermayenin en az
dortte birinin pesin, geri kalanin ise 24 ayda édenmesini 6ngdren bir dizenleme getirmistir. Bu kural, anonim
sirket hiktUmlerine yapilan atif dolayisiyla limited sirketlerde de uygulanmakta iken, 2018 yili basinda 7099 Savyili
Kanun ile TTK. 585’e bir fikra eklenmistir. Ekleme ile, nakit sermayenin dortte birinin pesin 6denmesi zorunlulugu
limited sirketlerde kaldiriimistir. Boyle olunca, anonim sirkette nakit sermaye taahhutlerinin geri kalan kisminin,
limited sirkette ise nakit sermaye borcunun tamaminin 6denmesi bakimindan her iki sirketteki durumun ayri ayri
ele alinmasi ihtiyaci dogmaktadir.

Her iki sirkette, nakit sermaye koyma borcunun ddenme zamani, bu zamanin anasézlesmede mi, genel
kurul karari ile mi, yoksa yonetim/mudurler kurulu karari ile mi belirlenecegi, borcun ifa yeri ve ifa seklinin ele
incelenmesi gerekmektedir. Ayrica, nakit sermaye borcunun édenmemesi halinde, faiz, cezai sart, tazminat ve
Iskat yaptirimlari uygulanabilmekte olup, bunlarin uygulanma sartlari ve bu konularda yetkili organ da tebligimizin
ana konularini olusturmaktadir.

Bunlardan ozellikle 1skat yaptirimi, hem barindirdig teorik sorunlar, hem sik¢a uygulanan bir yaptirim
olmasi nedeniyle 6zel bir 5neme sahiptir. Iskat yerine bazen, “cikarma” kavrami kullaniimakta ise de, aslinda iskat,
bu yaptirrma muhatap olan pay sahibinin sirket ile bagini dogrudan dogruya kesmemekte, bu kisinin 1skata konu
paylar ile olan bagini koparmaktadir. Iskatin, gerek sirket, gerek iskat edilen pay sahibi bakimindan da agir ve
onemli sonuglari bulunmaktadir.

Nakit sermaye borcu ve ifasi, 2012 yilinda yururlikten kaldirilan 6762 Sayili Tlrk Ticaret Kanunu
déneminde doktrinde incelenmis, kitaplar ve makalelere de konu olmustur. Ne var ki, 6102 Sayili TTK'nin getirdigi
bazi degisiklikler yaninda, yukarda s6zU edilen, 7099 Sayili Kanun ile limited sirkette degisikligin de ele alinmasinda
fayda, hatta gereklilik vardir. Ote yandan, teori ve uygulama acisindan giindeme gelen 6zel bazi sorunlarin
tartisiimasi ve degerlendirilmesi ihtiyaci da mevcuttur. Teblig konumuz da bu kapsam ve amaclarla yonelik olarak
secilmistir.

Anahtar Kelimeler: Sermaye sirketi, nakit sermaye borcu, nakit sermaye borcunun ifasi, iskat.
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Liability of the Stock Corporations Arising from Discharging Debt of Cash Capital
Prof. Mehmet Bahtiyar

Abstract*

While stock corporations and limited liability corporations are often established by investing cash capital,
capital increase is generally made by assurance of bringing cash capital in these corporations. However, it is not
compulsory for the whole undertaken amount to be paid in cash in both the stages of establishment and capital
increase.

Article 344 of the Turkish Commercial Code numbered 6102 (TCC) requires that at least quarter of the
cash capital shall be paid in cash, regarding amount shall be paid in 24 months. This provision was applicable to
limited liability corporations because of the reference made to the provisions of stock corporations until a new
paragraph has been added to Article 585 of the TCC with the Code numbered 7099 in the beginning of 2018.
Hereby, assurances of discharging the regarding amount of cash capital in stock corporations and discharging the
whole cash capital in limited liability corporations should be examined separately.

In both corporations, due date of discharging the debt of cash capital, whether the determination of due
date is made in Articles of Association, or by General Assembly resolution, or by Board of Directors/ Managers
resolution, place of performance and method of performance should be inspected. Moreover, in case of failure
in discharging the debt of cash capital, sanctions of interest, penalty, compensation and annulment may be
applied. Conditions of application of those sanctions and the authorised organ are also main subjects of this
study.

Especially the sanction of annulment among those sanctions, is of importance as it has theoretical
problems and is often applied. Although the term “dismissal” is sometimes used instead of annulment, actually
sanction of annulment does not disconnect the shareholder from the corporation directly, it only disconnects
him/her from the shares that are subject to sanction of annulment. Annulment has serious and substantial results
in terms of both the corporation and the shareholder that is subject to sanction of annulment.

Debt of cash capital and discharging this debt has been reviewed in doctrine and has been subject to
articles and books in the time of TCC numbered 6762 that is abolished in 2012. However, modifications made in
limited liability corporations by the Code numbered 7099 shall be examined as well as the amendments made by
the TCC numbered 6102. Moreover, it is also necessary to evaluate some specific problems in terms of theory
and practice. The subject of this study has been chosen accordingly.

Keywords: Stock corporation, debt of cash capital, discharging debt of cash capital, annulment.
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Vergi Hukukunda Sorumluluk
Prof. Dr. Hakan Uzeltiirk

Ozets

Kamu giderlerinin karsilanmasinda en etkili maliye politikasi araci daima vergiler olmustur. Bu borg-alacak
iliskinin alacakli tarafi devlet, borglu tarafi ise vergiyi 6demekle yikimli bulunan gercek ya da tlzel kisiler ve tizel
kisiligi olmayan kurum ve kuruluslardir. Belirtilen bu iliskide taraflarin sahip oldugu yetki ve sorumluluklara i¢
hukuk kapsaminda Anayasa ve kanunlarda yer verilmis, bazi hallerde ise vergiden sorumlu olanlarin belirlenmesi
hususu yurtutme organinin yetkisine birakilmistir. Bunun yaninda uluslararasi alanda da konunun cgesitli boyutlari
yer almakta, bircok yargi karariyla da kavram sekillendirilmektedir.

Vergilendirme yetkisini kullanan devlet, vergi mukellefi kavrami altinda asil vergi borglularini tanimlamis,
fakat ayrica, vergi tahsilatini kolaylastirmak ve hizlandirmak, vergileme ile ilgili 6devlerin dogru bir sekilde yerine
getirilmesini saglamak, vergi alacagini glvence altina almak, vergilerin tam ve dogru 6denip 6denmedigini
denetlemek gibi amaclarla vergi mukellefi ile iktisadi veya hukuki iliski icinde olan bazi Gglncu kisileri de mukellef
ile birlikte veya onun yerine vergi borcunun édenmesinden sorumlu tutmustur. Bu amacla vergi sorumlusu
kavrami ortaya ¢ikmistir. Bu anlamda vergi sorumlulugu baskasinin vergi borg ve ddevlerinden sorumluluktur.

Vergi sorumlulugu vergi hukukunda cok genis bir sekilde uygulanmaktadir. Vergi sorumlulugu gerektiren
durumlar esas olarak Vergi Usul Kanunu’nda dizenlenmekle beraber, diger bazi vergi yasalarinda da dizenleme
konusu yapilmistir. Dolayisiyla vergi sorumlulugu kavraminin ortaya konulabilmesi ¢ok sayida ulusal ve uluslararasi
metinlerin ve yargi kararlarinin incelenmesini gerektirmektedir. Bu cercevede sorumluluk, kanuni temsilciler,
sirket yoneticileri, miras birakanlar, tasfiye islemleri, stopaj, dar mukellefiyet, cifte vergilendirmeyi dnleme
anlasmalari, mukellef haklari gibi cok cesitli alanlarla ve bu gorevi yerine getirme yukimltluga verilen ¢ok sayida
kisi ve kurum ve kurulusla yakindan ilgilidir.

Anahtar Kelimeler: Vergi Hukuku, Vergi Mukellefi, Vergi Sorumlulugu, Vergi Usul Kanunu, Vergilendirme
Yetkisi.
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Tax Liability
Prof. Hakan Uzeltiirk

Abstract®

The most efficient fiscal policy when it comes to covering public expenses has always been collecting
taxes. In this debt-credit relationship, the creditor is the government and the debtor is the tax payer who may be
areal person, legal entity or an incorporated institution or organization. In this specified relationship, the powers
and liabilities of the parties have been regulated in the Constitution and laws within the scope of domestic law,
and in some cases the power to determine the tax payers has been granted to the executive organ. Besides this,
various dimensions of this issue may be found within the international field and the term is being developed
pursuant to several court decisions.

The government using the taxation power, has identified the principal tax debtor within the scope of the
taxpayer term, however for purposes such as making tax collection easier and faster, enabling the correct
realization of tax related liabilities, securing the tax claim, inspecting whether taxes are being paid in full and
correctly; some other third parties who are within a financial or legal relationship with the tax payer have also
been held liable by the government with regard to payment of the tax debts jointly with the tax payer or in place
of the tax payer. For this purpose, the term tax responsible party has come to existence. In this sense tax liability
is the liability regarding third persons’ tax debts.

Tax liability is applied in a broad spectrum within the scope of tax law. Cases which require tax liability are
mainly regulated under Tax Procedure Act; however the issue has also been regulated under other tax acts. For
this reason in order to determine the term tax liability, numerous national and international texts and court
decisions have to be analysed. In this framework the issue is closely related with different fields such as liability,
legal representatives, company executives, legators, liquidation process, limited tax liability, agreements
regarding the prevention of double taxation, tax payer rights and tax by withholding. It is also closely related with
numerous persons, institutions and organizations that have been held liable with regard to tax.

Keywords: Tax Law, Tax Payer, Tax Liability, Tax Procedure Act, Taxation Power.
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Ceza Hukukunda Kusurlulugu Kaldiran Sebepler
Prof. Dr. Serap Keskin Kiziroglu
Ozet’

insani diinyadaki diger canli varliklardan ayiran en dnemli 6zellik beyin giicidr. Biyolojik gelisim siirecinde
insan biyolojisindeki tim yapilar gelistigi gibi, beyin organi da gelisim sireci yasar. insan, dogustan itibaren beyin
glcu en geliskin canh varlik olarak kendi davranislarini ve yasamini kendisi belirleyebilme dogal 6zelligine sahiptir.
Bu ozelligiyle olaylari ve olgulari akil siizgecinden derinlemesine gecirip, davranislarini buna gore yonlendirebilme
yetisine sahiptir. Bu yetiyi kullanabilme olanagina fiziken sahip insan, 6zglr insandir. Bu nedenle hukuk
dizenlerinde, davranislarindan sorumlu tutulabilen insan, 6zgir insandir. Ancak hukuk dizenlerinin bu kabule
ulasmasi kolay olmamistir. Hukuk tarihinde insanin sorumlulugunun kabulinde 6zglr iradeyle hareket edip
etmedigine bakilmayan dénemler yasanmistir. Ozgiir irade, Klasik Okul’'un Ceza Hukuku &gretisine kattigi bir
deger olmustur ve ¢cagdas Ceza Hukukunun da esaslarindandir.

Kisinin 6zglr iradesiyle davranis secimi yapma olanaginin ortadan kalkmis oldugu durumlarda, onun baska
tarlG davranabilmesinin olanaksizligl var olur. Diger deyisle, kisinin baska tlrli davranabilme olanaksizliginda,
onun 0zglr iradesiyle bir davranis secimi yapabilmesi olanaksiz demektir. Baska tirli davranabilme
olanaksizliginda ise, kisinin kendi 6zglr iradesiyle bir davranis secimi var olmadigindan, onu bu davranistan
sorumlu tutabilmek de olanaksiz hale gelir. Kisinin sorumlulugu 6zglr iradeye baghdir. Ancak 6zglr iradesiyle bir
davranisi yapmis olan kisi, bu davranisinda kusurlu olup olmadigi degerlendirmesi icine alinabilir. Bu nedenle Ceza
Hukukunda kusurlulugun esasi, 6zglr iradeyle norma aykiri davranistir.

Ceza Hukukunda 6zglr iradeyle hareket etmis kisinin kusurlu olup olmadig1 degerlendirmesi yapilabileceginden,
OzgUr iradeyi ortadan kaldiran nedenler, kusurlulugu ortadan kaldiran nedenlerdir; dolayisiyla ayni zamanda ceza
sorumlulugunu ortadan kaldiran nedenlerdendir. Ceza Hukuku 6gretisinde, 6zglr iradeyi ortadan kaldirmalari
nedeniyle Ceza Hukukunda kusurlulugu, dolayisiyla bu 6zelligiyle ayni zamanda ceza sorumlulugunu ortadan
kaldiran nedenlerden olarak, kaza ve tesadUf, micbir sebep, cebir ve tehdit, yaniima ve sapma siniflandirmasi
yapilmaktadir.

Anahtar Kelimeler: Kusur, kusurluluk, kusurlulugu kaldiran sebepler, ceza sorumlulugu, sorumluluk, Turk
ceza hukuku, ceza hukuku.
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The Causes Which Remove Culpability Under Criminal Law
Prof. Serap Keskin Kiziroglu
Abstract®

The most important feature that distinguishes humankind from other living beings on the earth is the
brainpower. Just as all parts in human biology evolve, the brain also progress in a developmental process. From
birth, the human being has the natural ability to shape its own behavior and life by itself as the most advanced
living being. Due to such ability, the human being could evaluate things and facts deeply and rotate his behavior
accordingly. The human who is physically able to use this ability is the independent human. Therefore, one who
can be held liable regarding its behavior are independent in legal systems. However, the legal systems did not
improve such perspective easily. In the history of law, there were periods that constitute liability of human
regardless to his actions that were provided with free will. The concept of free will was adopted by doctrine of
the Criminal Law in association with Classic School and the concept is the fundamental notion of the modern
Criminal Law.

When the one cannot direct and control his actions with free will, it is impossible for him to behave
otherwise. In other words, if acting in a different manner is impossible for someone, it is impossible for him to
make a choice with his free will. In the event of impossibility to act in a different way, the one cannot be held
responsible for such behavior since he is not able to determine with free will. The responsibility of the one
depends on the free will. Just a behavior that is conducted with free will can be assessed in terms of culpability.

For this reason, the essence of culpability in the Criminal Law lies on unlawful behavior with free will that
breaches legal norms. Since the assessment of culpability requires the one who acts with free will, the causes
which remove free will are also the causes which remove culpability; therefore, such causes nullify criminal
responsibility at the same time. In the doctrine of Criminal Law, accident and coincidence, force majeure, violence
and threat, mistake and deviation are classified as the causes that remove criminal responsibility since such
causes nullify criminal culpability by means of abolishment of free will.

Keywords: Culpa, culpability, the causes which remove culpability, criminal responsibility, responsibility,
Turkish criminal law, criminal law.
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Avrupa Birligi Temel Haklar Sarti Kapsaminda Avrupa Birligi'nin Sorumluluklar
Dr. Ogr. Uyesi Kutluhan Bozkurt

Ozet?

Uluslararasi ve Avrupa Birligi Kamu Hukuku perspektiflerinde sorumluluk kavramina bakildiginda agirlikli
olarak devletlerin, uluslararasi 6rgitlerin ve Birlik kurumlarinin sorumluluklarinin én plana ciktig gértilmektedir.
Bu tebligin, oncelikli olarak, Avrupa Birligi’'nin (Birlik) temel degerlerinin belirlenmesinde, Avrupa Birligi Temel
Haklar Sarti (Sart) ‘nin ne derecede ve nasil etkili oldugunun degerlendirilmesi ile ilgili oldugunu sdylemek gerekir.
AB Kamu Hukuku agisindan degerlendirildiginde, Sart’n dizenlemeleri gergevesinde Birlik'e ¢ok Onemli
sorumluluklar yiklendigi gorilmektedir. Teblig’de Sarti’'n kapsami, niteligi ve tasidigi degerler hukuksal olarak
kisaca incelendikten sonra, Sart kapsamindaki mevcut ilke ve degerlerin Birlik dizenlemelerine, 6zellikle Avrupa
Birligi’ni Kuran Antlasmaya (ABA), etkisi degerlendirilecektir. ABA’nin 6. maddesinde dogrudan Sarti’n, Birligin
Kurucu Antlasmalari ile ayni degerde gorildigiine, Sart’'ta yer alan haklarin, 6zgurliklerin ve ilkelerin tanindigina
acikca vurgu yapilmaktadir. Birlik’in Sart kapsamindaki sorumluluklarinin basinda “Birligin, insan Haklarinin ve
Temel Ozelliklerinin Korunmasina iliskin Avrupa Sézlesmesi’ne katilmasi” yer almaktadir. Bir diger sorumluluk
alani ise “insan Haklarinin ve Temel Haklarin Korunmasina iliskin Avrupa Sozlesmesi tarafindan giivence altina
alinan ve Uye devletlerin ortak anayasal geleneklerinden kaynaklanan temel haklar, Birlik Hukukunun genel
ilkelerinin parcas’” oldugu ve o sekilde degerlendirilmesi gerekliligi hususudur. Buradan hareketle Birlik,
bélinmez ve evrensel degerler olan insan onuru, 6zgurluk, esitlik ve dayanisma eksenlerinin bulustugu yapi
Uzerine oturtulmustur. Ayrica Birlik; Demokrasi ve hukukun GsttnlUgl ilkelerine de dayanmaktadir. Nihayetinde
Birlik, Birlik vatandasligini tesis ederek ve bir “6zglrlik, glvenlik ve adalet bdlgesi” olusturarak bireyi,
etkinliklerinin merkezine yerlestirir. Sart” tan kaynaklanan bu sorumluluklar Birlik Kamu Hukuku agisindan son
derece 6nemlidir ve sadece Birlik tarafindan degil, Gye Ulkeler tarafindan da dogrudan dikkate alinmak
durumundadirlar. Bu ise isbu tebligin konusunu ve amacini olusturmaktadir.

Anahtar Kelimeler: Avrupa Birligi Temel Haklar Sarti, Avrupa Birligi Antlasmasi ve Temel Haklar, Avrupa
Birligi Temel Haklar Sarti Kapsaminda Avrupa Birligi’'nin Sorumluluklari, AB Hukukunda “insan onuru, 6zgurlik,
esitlik ve dayanisma”.
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Liabilities of the European Union under the Charter on Fundamental Rights of the EU

Asst. Prof. Kutluhan Bozkurt

Abstractto

When looked at the concept of liability from the international and European public law perspectives, the
liabilities of states, international organizations and institutions of the European Union are predominating. This
paper examines primarily to the impact of the European Union Charter of Fundamental Rights (the Charter) on
defining the European Union's (Union's) core values and assesses how and up to which level the Charter is
effective. When assessed in terms of EU Public Law, it is clear that very important responsibilities are imposed
on the Union by the provisions of the Charter. After reviewing the scope, content and the core values of the
Charter briefly, this paper will look at the effect of the present principles and values within the Charter on the
Union regulations and especially the impact on the Treaty establishing the European Union will be evaluated.
Article 6 of the TEU explicitly emphasized that the rights, freedoms and principles contained in the Charter are
legally binding and recognized in the whole EU and that the Charter is seen at the same level as Treaties of the
Union. One of the Union's most important responsibilities under the Charter is the "Participation of the Union to
the European Convention on the Protection of Human Rights and Fundamental Characteristics". Another area of
responsibility is that “fundamental rights guaranteed by the European Convention on the Protection of Human
Rights and Fundamental Rights and arising from the common constitutional traditions of the member states, are
part of the general principles of the Union Law” and should be assessed accordingly. Starting from these
principles, the Union is based on the structure of the indivisible and universal values of human dignity, of
freedom, equality and solidarity. The European Union is based on the principles of democracy and rule of law.
Ultimately, the Union establishes the citizenship of the Union and establishes a "zone of freedom, security and
justice" that places the individual at the centre of their activities. These responsibilities arising from the Charter
are extremely important in terms of Community Public Law and should be taken into account not only by the
Union but also by the Member States directly. This is the subject and purpose of the present paper.

Keywords: European Union Charter of Fundamental Rights, European Union Treaty and Fundamental
Rights, Responsibilities of the European Union under the European Union Charter of Fundamental Rights, "human
dignity, freedom, equality and solidarity" in EU Law.
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Ceza Sorumlulugunun Sahsiligine iliskin Sorunlar
Dr. Ogr. Uyesi R. Baris Erman

Ozett

Anayasal bir ilke olan ceza sorumlulugunun sahsiligi ilkesi, ceza hukukunda herkesin ancak kendi kusurlu
davranisindan sorumlu tutulabilecegini ifade eder. Buna gore ceza hukukunda baskasinin fiilinden sorumluluk hali
olamayacag gibi, kusursuz sorumluluga da yer yoktur. Yine, kisiye verilecek cezanin kusuru ile orantili olmasi
gerekmektedir. Buna ek olarak, Kita Avrupasi hukukunda kusura iliskin ispat yikinin yer degistiremeyecegi ve
kusur bakimindan masumiyet karinesinin gecerli kabul edilmesi de s6z konusu ilkenin bir parcasini
olusturmaktadir. Turk ceza hukukunda tilzel kisilerin ceza sorumluluguna yer verilmemis olmasi da bu ilke ile
baglantih olarak degerlendiriimektedir. Bununla birlikte, ceza hukukumuzda yer alan c¢esitli sug tipleri ve
sorumluluk kurallari, ceza sorumlulugunun sahsiligi ilkesi ile ¢elismekte veya bu yonde yorumlanabilmektedir.
Ayrica, agirhkli olarak uygulamadan kaynaklanan nedenlerle kusur sorumluluguna yonelik usuli glivencelerin
gozardi edildigi gorilmektedir. Ozellikle ticari ceza hukuku alaninda, ceza hukuku anlaminda kusurlu olmayan
kisilerin sorumlu tutulmasi bunun bir sonucu olarak karsimiza ¢ikmaktadir.

Sunumun konusunu, ceza sorumlulugunun sahsiligi ilkesi ile celisen diizenleme ve uygulamalarile bunlara
iliskin 6neriler olusturmaktadir. Sunumda 6ncelikle ceza sorumlulugunun sahsiligi ilkesinin teorik yapisi ortaya
konacaktir. ikinci olarak, Tirk Ceza Kanunu’nda ve diger kanunlarda yer alan ve ceza sorumlulugunun sahsiligi
ilkesi ile celisen genel sorumluluk dizenlemeleri incelenecektir. Bu kapsamda, “ceza kanunlarini bilmemek
mazeret sayllmaz” kurali, alkol ve uyusturucu etkisi altinda suc isleyenlere uygulanan hikimler, &6rgit
yoneticisinin sorumlulugu, basin ve internet suclarinda sorumluluk konulari Gzerinde durulacaktir. Bunun
ardindan, belirli sug tiplerinde yer alan ve kusur sorumlulugunu ilgilendiren hususlar degerlendirilecektir. Terorle
Miucadele Kanunu ve Bankacilik Kanunu’nda yer alan gesitli hikiimler ceza sorumlulugunun sahsiligi ilkesi 1siginda
gozden gecirilecektir. Son olarak, uygulamada karsimiza c¢ikan sorunlarin neden ve sonuglari (zerinde
durulacaktir. Ozellikle bilirkisilik kurumunun dogru sekilde kullaniimasinin bu sorunlarin énlenmesine ne sekilde
katki saglayabilecegi degerlendirilecektir.

Anahtar Kelimeler: Ceza sorumlulugu, sorumluluk, cezalarin sahsiligi ilkesi, kusur, kusurluluk, Turk ceza
hukuku, ceza hukuku.
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Problems Regarding Individual Criminal Responsibility
Asst. Prof. R. Baris Erman

Abstract!?

Individual criminal responsibility, a constitutional principle under Turkish law, means that any person may
only be held criminally liable due to his or her own culpable action or omission. This rule excludes criminal
responsibility for third parties” actions and any kind of absolute liability. Additionally, the punishment must be
proportional to the culpability of the subject. Civil law systems also require the exclusion of strict liability and the
reversal of the burden of proof in matters of culpability, where the presumption of innocence should apply fully.
The fact that legal entities are not subject to criminal responsibility under Turkish law is also regarded as a facet
of the principle in question. However, there exist several offences and liability rules under Turkish law that
contradict the principle of individual responsibility, or can be construed as contradicting it. Additionally, in
practice, procedural guarantees ensuring a liability based on culpability may be disregarded. Particularly in the
field of commercial criminal law, persons that were not criminally culpable may be held liable for the actions of
corporations.

This presentation shall deal with rules and practices that contradict the principle of individual criminal
responsibility, and try to develop solutions to these problems. Firstly, the theoretic structure of the principle of
individual criminal responsibility shall be laid out. Secondly, general provisions of substantive criminal law
regarding responsibility shall be discussed. Within this scope, the rule of “ignorantia iuris non excusat”, the theory
of “actiones libera in causa” and the criminal liability for press crimes and Internet crimes shall be considered
from a perspective of individual responsibility. Then, specific offences shall be dealt with. For example, some
offences under the Counterterrorism Law and Banking Law may be considered as posing a problem regarding the
culpability of the perpetrator. As a last point, practical issues arising from the criminal justice system shall be
discussed in order to pinpoint their reasons and consequences. Particular consideration shall be given to a
possible contribution of the right use of expert opinions in criminal procedure to solve the problems arising from
legal practice.

Keywords: Criminal responsibility, responsibility, principle of individual criminal responsibility, culpa,
culpability, Turkish criminal law, criminal law.
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Sinai Miilkiyet Kanunu’na Gore Tasarim Taklidinin ve Taklitten Kaynaklanan
Sorumlulugun Tespitinde Yeni Kriter: “Ayirt Edilemeyecek Kadar Benzerlik”

Dr. Ogr. Uyesi Mehmet Fethi Sua

Ozete

10.01.2017’de yururlige giren Sinai Mulkiyet Kanunu’nda (SMK) yeniden dizenlenen tasarim hukuku,
tasarimlarin korunma alanlarinin tespitinde yeni kriterler kabul etmistir. Koruma alaninin sinirlarinin gizilmesinde
kullanilacak yeni temel olclt olarak “genel izlenim itibariyle ayirt edilemeyecek kadar benzer olma” kavrami
benimsenmistir (SMK m. 81/1/a). Boylece, bir tasarim hakki sahibinin SMK’'ya gore talep edebilecegi hukuki
koruma, kendi tasarimina “genel izlenim itibariyle ayirt edilemeyecek kadar benzer olanlar” ile sinirlandirilmis
olmaktadir. Yururlukten kalkan 554 s. KHK m. 48/1/a’da ise “Tasarim hakki sahibinin izni olmaksizin tasarimin
aynini veya belirgin bir sekilde benzerini yapmak, Gretmek” eylemleri tasarim hakkina tecaviiz olarak kabul edilmis
ve dolayislyla, hak sahibine, rakiplerin Urettigi belirgin derecede benzer tasarimlar bakimindan dava agma hakki
taninmis idi.

Eski olcite nazaran, SMK'nin benimsedigi yeni olciit hak sahibine cok dar bir koruma saglamaktadir.
Dolayislyla, yenilik ve ayirt edicilik niteliklerine sahip olan bir tasarimin benzerinin Uretilmesi veya ticari amacla
kullanilmasi halinde hak sahibi, bu benzerligin derecesinin benzerlik tlrleri arasinda en st seviye olarak kabul
edilebilecek “ayirt edilemeyecek kadar benzerlik” oldugunu ispatlamak durumunda kalacaktir.

Bu durum ise tasarim taklitlerinin engellenmesini zorlastirabilecegi gibi Ulkemizde yeni tasarimlara
yapilacak yatirimlarin iktisadi cazibesini azaltabilecektir. Bu itibarla, tasarim hakkina tecavizin varliginin kabul
edilmesi icin “ayni” olmaktan bir sonraki basamak olan “ayirt edilemeyecek kadar benzerlik” kriterinin
benimsenmis olmasi hukuken tereddit uyandirmaktadir. Nitekim, bir tasarimin tim hukuki koruma alanini
belirleyecek bu yeni ve temel kriterin hangi gerekceyle benimsendigi ne ilgili maddenin gerekgesinde aciklanmis
ne de bu konu TBMM'deki alt komisyon gorismelerinde veya genel kuruldaki gérismelerde dile getirilmistir. Bu
nedenle, s6z konusu yeni kriterin degistirilerek hak sahiplerine etkin bir koruma alani saglanmasinin ve boylece
Ulkemizde tasarim hakkinin korumasinin glclendiriimesinin yerinde olacagl kanaatini tagimaktayiz.

Anahtar Kelimeler: Tasarim Hukuku, Hak Sahibi, Ayni Tasarim, Benzer Tasarim, Ayirt Edilemeyecek Kadar
Benzerlik.
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New Criterion in the Determination of Design Imitation and Liability Arising From
Imitation According to Industrial Property Law: “Indistinguishable Similarity”

Asst. Prof. Mehmet Fethi Sua

Abstract

The design law, which is re-arranged in Industrial Property Law (IPL) that entered into force on
10.01.2017, has adopted new criteria in the determination of the design protection areas. The notion of “being
indistinguishably similar by overall impression” has been adopted as the new key criterion to be used when the
lines of the protected area are drawn (IPL Art. 81/1/a). Thereby, the legal protection that the owner of a design
right can claim according to IPL is restricted to the ones that are “indistinguishably similar by overall impression”
to his design. In the repealed Decree Law No. 554 Art. 48/1/a, “to make or to produce the identical or significantly
similar without the design right owner’s permission” was accepted as an infringement of the design and thereby
the rightful owner was granted the right to sue against significantly similar designs produced by competitors.

However, the new criterion adopted by IPL provides quite narrow protection to the right owner. Thus, if
a similar design to a design that fulfills the novelty and individual character requirements is produced or used for
commercial purposes, the rightful owner will have to prove that the degree of the similarity between two designs
is “indistinguishably similarity” which is regarded as the highest level of similarity.

This can complicate to prevent design imitations, and reduce the economic attractiveness of investments
in new designs in our country. In this respect, it is legally doubtful that the adoption of the criterion of
“indistinguishably similarity”, which is the next step after being “the identical” for the acceptance of the existence
of design right infringement. As a matter of fact, this new criterion, which will determine the entire legal
protection area of a design, has not been explained on the grounds of the reasoning for its adoption, nor has it
been mentioned in the negotiations of the sub-commission or in the general assembly of the Parliament. For this
reason, we believe that it would be appropriate to extend the scope of this new criterion and thus to strengthen
the protection of the design right in our country.

Keywords: Design Law, Right Owner, Identical Design, Similar Design, Indistinguishable Similarity.
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Fiili Sozlesme lliskisi Kapsaminda Sorumluluk
Dr. Ogr. Uyesi Cihan Avci Braun
Ozetss

Fiili sozlesme iliskisi teorisi, sunulan bir hizmetten bir sézlesme iliskisine dayanmayarak yararlanan
kimsenin, sebepsiz zenginlesme veya vekaletsiz is gorme hukimleri yerine sdzlesmesel bir sorumluluk altina
girmesini saglamak amaciyla, Alman hukukgulari tarafindan gelistirilmis bir kurumdur.

Cahsmamizda, fiili sozlesme iliskisi teorisinin kanunda gecerli bir dayanaginin bulunup bulunmadigi, gecerli
bir dayanaginin bulundugunun kabuli durumunda bu teoriye gore kuruldugu savunulan s6zlesme iliskisinin hangi
sartlar altinda meydana geldigi ve bu sodzlesme iliskisine hangi hikimlerin uygulanacagi arastirilacaktir. Bu
kapsamda, fiili s6zlesme teorisiyle ulasilmak istenen sonuca glven teorisinin veya hakkin kottye kullaniimasi
yasaginin yardimiyla ulasilip ulasilamayacagl konusu tartisilacaktir. Fiili sézlesme iliskisi teorisinin kabull halinde,
bu iliskiden dogan borcun zamanasiminin kag yil olacagi veya hizmet veren acisindan ayipl bir ifa gerceklestiginde
buna hangi hikimlerin uygulanacagi sorulari akla gelmektedir. Nitekim Yargitay bazi kararlarinda, bir sonucun
borglanildigl is gdrme sdzlesmelerinde, taraflar arasinda Ucretin kararlastirilmamis olmasi durumunda, bir eser
sozlesmesinin degil, bir fiili sdzlesme iliskisinin bulundugunu ve bu iliskiden dogan alacak haklarinin 10 yillik
zamanasimina tabi oldugunu kabul etmektedir.

Yargitay’'in bu uygulamasindan yola cikilarak, fiili sézlesme iliskisinde eserin ayipl olmasi durumunda veya
isin zamaninda bitirilemeyeceginin vadeden daha once anlasilmasi durumunda is sahibinin hangi hikimlere
dayanabilecegi tartisilacaktir.

Fiili sozlesme iliskisinin varliginda genel hiikiimlere mi gidilecegi, yoksa 6zel hikimlerin de uygulama alani
bulup bulamayacagi arastirilacaktir. Bu cercevede, yiklenicinin tcret kararlastiriimadan bir eser yaratmasi icin
gorevlendirildigi hallerde, eserin yiklenicinin kusuru ydzinden ayipli olarak meydana getirileceginin énceden
anlasiimasi durumunda, is sahibinin, TBK m. 473/f.2 uyarinca yukleniciye, bunu 6nlemek Uzere verecegi veya
verdirecegi uygun bir sidreicinde aylbin giderilmesi; aksi takdirde hasar ve masraflari kendisine ait olmak Uzere,
onarimin veya ise devamin bir Gglincl kisiye verilecegi konusunda ihtarda bulunmasinin mimkin olup olmadigi
arastirilacaktir.

Anahtar Kelimeler: Fiili sozlesme iliskisi, sorumluluk, zamanagimi, eserin ayipli olmasi.
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Liability within the Scope of De Facto Contractual Relationship
Asst. Prof. Cihan Avcu Braun

Abstracts

The theory of de facto contractual relationships is a legal institution developed by German lawyers. Its
purpose is to ensure that in a situation in which a person benefits from a service absent a contractual relationship
the provisions of contractual liability instead of unjust enrichment or negotiorum gestio apply.

In this article, it will be examined whether there are at least indications for the existence of de facto
contractual relationships in the law. In case such indications can be found, the conditions under which de facto
contractual relationships are to be recognised as well as the specific contractual provisions applicable to de facto
contractual relationships will be analysed in more detail. In this context, it will also be assessed whether a certain
result may also be achieved through the application of the so called “trust theory” or the general principle that
an abuse of rights should be prohibited. In case one were to recognise the theory of de facto contractual
relationships, the questions arise which rules on statute of limitations or on defective performance are to be
applied. In fact, the Turkish Supreme Court held in numerous decisions that — if the parties did not agree on the
price in case of a contract for works, there is a de facto contractual relationship instead of a contract for works,
leading to the statutory limitation period of 10 years.

Starting with the abovementioned approach of the Turkish Supreme Court, the applicability of the
provisions on defective performance as well as the provisions on foreseeable delayed performance will be
assessed.

Moreover, it will be discussed whether only the general provisions or also the special provisions are to be
applied. In this context, it will be further evaluated if Art. 473 para. 2 is to be applied in case the parties did not
agree on the price for a work to be performed and in case it is foreseeable that the performance of the other
party will be culpably defective. If this was the case the principal would have to send a notification to the other
party stating that reasonable time will be given in order to remedy the defect, and that otherwise, a third party
will be engaged to remedy the defect or to continue the work, for both of which the other party will have to bear
the costs.

Keywords: De facto contractual relationship, liability, statutory limitation period, defective performance,
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Parlamenter Sorumsuzluga iliskin Giincel Sorunlarin Avrupa insan Haklari Mahkemesi
Kararlari Cercevesinde Degerlendirilmesi

Dr. Ogr. Uyesi Tevfik Sénmez Kiigtik
Ozet

En genel ifade ile parlamenter sorumsuzluk basta milletvekilleri olmak lzere parlamenter faaliyetlere
katilanlarin bu faaliyetlerini yerine getirirken kullandiklari oylardan ve ileri sirdikleri gorislerden hukuken
sorumlu tutulamamasi anlamina gelir. Bu yargisal glvencenin uygulanma kosullarini ve bu konuda 6gretide
yasanan fikir ayriliklarini ortaya koymadan dnce bir hususun alti cizilmelidir. Soyle ki, parlamenter bagisiklik olarak
sorumsuzluk ancak ortada islendigi iddia edilen bir su¢ bulunmaktaysa séz konusu olur. Eger milletvekillerinin
ifadeleri suc niteligi tasimiyor ve ifade 6zglrligl kapsaminda degerlendiriliyorsa, sorumsuzlugun sagladigi
yargisal muafiyetin uygulama alani bulmayacagi aciktir. Bu nedenle, parlamenter faaliyetler ile ilgili ifadeler
oncelikle ifade 6zglrlGgu ekseninde incelenmelidir.

Parlamenter sorumsuzluk kurumuna iliskin giincel sorunlar, Avrupa insan Haklari Mahkemesi (AIHM)
kararlariisiginda tahlil edildiginde, belirli konularin 6n plana ¢iktigi fark edilir. Bir kere, parlamenter sorumsuzluk,
parlamenter faaliyetlerle ilgili bir muafiyet tanidigindan, bu faaliyetlerden ne anlasiimasi gerektiginin ve
kapsaminin AIHM’in bu yénde verdigi kararlar da g6z éniinde bulundurularak tespit edilmesi zorunludur. Ayrica
parlamenter sorumsuzlugun anayasa hukuku agisindan hukuki niteliginin belirlenmesi nem arz eder. Bu noktada,
AIHM, sorumsuzlugun tek tek milletvekillerini degil, bir biitiin olarak parlamentoyu giivence altina aldigi hususunu
kabul ederek, kurumun sadece objektif anayasal statl niteligine isaret etmistir. Ancak sorumsuzluk, yargisal
muafiyetin muhatabi milletvekilleri icin ayni zamanda bir stbjektif kamu hakki 6zelligini tasir. Bu sebeple, bu
kavram bir butln olarak ele alinmali ve kamusal hak olarak da kapsami tespit edilmelidir.

Milletvekillerinin secilme ve yurttaslarin segcme hakki ile farkli gérislerin parlamentoda temsilini saglayan
parlamenter sorumsuzluk, milletvekillerinin sug teskil eden fiillerinin muhataplarinin mahkemeye erisim haklarina
muidahalede bulunur. Benzer bir husus, parlamenter sorumsuzluk gerekgesiyle haklarinda dava acilamayan
milletvekillerinin mahkeme erisim haklari (aklanma hakki) icin de gegerlidir. Boylelikle, burada aslinda iki hukuki
degerin catistigl savunulabilir. Hal bdyle olunca parlamenter sorumsuzluk kurumunun kisilerin mahkeme erisim
haklari ile secme ve secilme hakki arasinda olusturdugu hukuki catismanin AIHM kararlari isiginda nasil ¢dziime
kavusturuldugunun ortaya konmasi anayasa hukuku agisindan énem tasir.

Anahtar Kelimeler: Parlamenter Sorumsuzluk, Avrupa insan Haklari Mahkemesi, Parlamenter Faaliyet,
Mahkemeye Erisim Hakki.
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Evaluation of the Current Problems Concerning Parliamentary Immunity in the Light
of Jurisprudence of European Court of Human Rights

Asst. Prof. Tevfik Sbnmez Kii¢iik

Abstracts

In the most general sense, parliamentary immunity is that especially the deputies and the others who
participate in the parliamentary activities would not be legally liable owing to their votes and opinions. Before
examining the conditions of application of this judicial assurance and the divergences regarding the issue, another
aspect must be considered. Non-liability as a parliamentary immunity comes into question in such a way that
there is an alleged crime committed. In case the expressions of the deputies do not have the characteristic of a
crime and be appreciated in the scope of freedom of speech, non-liability as parliamentary immunity would not
be applicable. Therefore, parliamentary activities should initially be examined within the scope of freedom of
speech.

When the current problems in parliamentary immunity is assessed in the light of adjudication of European
Court of Human Rights (ECHR), specific issues come into prominence. Certainly, as the parliamentary immunity
recognizes an immunity regarding the parliamentary activities, the scope of parliamentary activities should be
determined according to the jurisprudence of ECHR. Moreover, the determination of legal characteristic of
parliamentary immunity with regards to constitutional law is of great importance. Herein, ECHR admitted that
non-liability assures the whole parliament instead of the deputies separately, by that, it has been demonstrated
that parliamentary immunity is an objective constitutional status. However, non-liability has a character of
subjective public right for the deputies who are subject to parliamentary immunity. Because of the
abovementioned reasons, the term should be approached as a whole and its scope should be determined.

Parliamentary immunity which provides different opinions to be represented in the parliament, deputies
to be elected and the citizens to elect, interferes with the right of action of the persons who are affected by the
crime. Asimilarissue is also relevant with the deputies who cannot be defendants in their cases, therefore cannot
have right of action (right to be acquitted) as a result of parliamentary immunity. Therefore, it may be claimed
that two legal values conflict here. Accordingly, the legal conflict between the right of action and right to elect
and be elected is generated by the concept of parliamentary immunity, thus, it is important for constitutional law
that how this problem is solved in the jurisprudence of ECHR.

Keywords: Parliamentary Immunity, European Court of Human Rights, Parliamentary Activity, Right of
Action.
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Yardim ve Bildirim YUktmlGlGgina Yerine Getirmeyenin Cezai Sorumlulugu
Dr. Ogr. Uyesi Onur Ozcan

Ozete

Turk Ceza Kanununun (“TCK”) 98. maddesinde, “Yardim ve Bildirim YUkimlGliginin Yerine
Getirilmemesi” bir suc tipi olarak dizenlenmistir. S6z konusu dizenleme, toplumsal ve sosyal hayatin bir geregi
seklinde ortaya ¢ikan “birey bakimindan ortaya ¢ikan tehlikeli durumlari toplum iginde yardimlasarak ¢6zme”
anlayisinin bir Grintdur. Hig kuskusuz, ahlaki nitelikteki bir yakimlGligin hukuki normlarla saglanmaya ¢alisiimasi
ve bunu yaparken de, son ara¢ olan ceza hukukuna basvurulmus olmasi tartisiilmalidir. Yardim ve bildirim
yukUmlalGgunt yerine getirmeyen bir kisinin hangi durumlarda cezai sorumlulugu dogacaginin ise 6zellikle
belirlenmesi faydali olacaktir. Bu dizenlemeyle bireyin icinde bulundugu her tehlikeli durum karsisinda degil,
bireyin vicut butlinlGginin ve yasam hakkinin tehlikede oldugu durumlarda faile cezai bir sorumlulugun
yiklenildigi gbézden kacirilmamalidir. Bu suc¢ tipinin faili herkes olabilecektir. Failin neticeyi 6nleme
yUkUmlalGgiunin oldugu veya hukuken koruma ve gézetim yikimlilGginin mevcut bulundugu durumlarda bu
sug tipi degil, somut olayin kosullarina gore TCK 83, 88 ve 97. maddelerdeki sug tipleri ortaya ¢ikacaktir. Bu ylzden
de bu suc tipinin gerceklesmesi icin sucun faili ile sugun magduru arasinda yardim ve bildirim yakimlGlaginin
dogdugu an o6ncesinde herhangi bir hukuki iliskinin bulunmamasi ve bu iliskiden kaynaklanan bir hukuksal
yUkUmlalGgin mevecut olmamasi sarttir. S6z konusu sug, saf ihmali bir sug tipi oldugundan, failin sorumlulugu
ihmali suclarla ilgili genel kurallara gore belirlenmelidir, bu ylzden de hukuken failden belli bir tarzda hareket
etmesinin beklenemeyecegi ya da harekete gecmek icin yeterli sirenin bulunmadigl durumlarda, failin cezai
sorumluluguna gidilemeyecektir. Yardim veya bildirim ylUkimldlGginin dogdugu anda, bu yUkimlalGgin
baskalarinca gerceklestirilmekte olmasi, hic kuskusuz sucun diger olasi faillerinin cezai sorumlulugunu da ortadan
kaldiracaktir. Somut olayin kosullari icinde, 1ztirar halinin varligi, yuktmluliklerin ¢atismasi hali de failin cezai
sorumlulugunu ortadan kaldirabilecek nitelikte hukuki kurumlardir. S6z konusu yukimlaltgin ihlali neticesinde
birey “6lmus” ise, netice sebebiyle agirlasmis suc hikimleri geregince hareket edilmesi ve TCK 98/2 uyarinca
failin cezai sorumluluguna gidilmesi miUmkin olabilecektir.

Anahtar kelimeler: Yardim yUkimlGluga, bildirim yakimlalagu, ihmal sucu, ceza sorumlulugu, ceza
hukuku, sug.
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Liability to Render Assistance or to Serve Notice
Asst. Prof. Onur Ozcan

Abstract?

"Failure in fulfillment of liability to render assistance or to serve notice" has been regulated as a criminal
offense in Article 98 of the Turkish Criminal Code (“TCC”). Such offence is a result of the perspective of "solving
the dangerous situations with regard to the individual by means of cooperation in the society" emerging as a
necessity of common and social life. Undoubtedly, providing a moral liability through legal norms and in doing
so resorting criminal law which should be last instruments are arguable. Thus, it might be useful to clarify the
criminal liability of a person who fails to fulfill the liability to render assistance and notification in particular cases.
This provision does not impose criminal liability in any dangerous situation of the individual, but in the fact that
it impose the liability only if the individual has faced with a danger against his body integrity and the right to life.
The perpetrator of this crime could be anyone. In the event that the perpetrator is under obligation to prevent
consequence, or legal obligation of rendering protection and custodial performance; the criminal offenses under
Article 83, 88 and 97 of the TCC will be committed according to the circumstances of the specific case instead of
Article 98. Therefore, committing such offence requires that (i) there has to be no legal relationship between the
perpetrator and the victim before the moment of legal obligation to render assistance and notification aroused,
and (ii) there has to be no legal liability arising from such legal relationship. Penal responsibility of the perpetrator
should be determined in pursuant to general provisions for negligent offences due to its nature of sole negligence
type of offence. Therefore, the perpetrator will not be criminally responsible in cases where it is not expected to
act in a specific way from the perpetrator or if there is not enough time period to act. At the moment of legal
obligation to render assistance and notification aroused, performing such obligation by other individuals
undoubtedly nullifies the criminal responsibility of the other possible co-perpetrators of the offense. In addition,
state of necessity or conflict of obligations may nullify criminal liability of the perpetrator. In case of death of a
person due to failure in rendering assistance or notification, it may be possible to impose the provisions related
to consequentially severe offences through criminal responsibility of the perpetrator according to the TCC 98,
subparagraph 2.

Keywords: Liability of assistance, liability of notification, crime of negligence, criminal responsibility,
criminal law, offence
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Hekimin S6zlesmeden Dogan Sorumlulugu
Dr. Ogr. Uyesi Tudce Tekben

Ozet®

Hekimin sorumlulugu, hukukun degisik alanlarinda (medeni, ceza, idare) karsimiza cikmaktadir. Medeni
hukuk alaninda ise, sorumluluk, pek cok hukuki kaynaktan (sozlesme, haksiz fiil, vekaletsiz is gorme)
dogabilmektedir. Bu calismada bunlardan sadece soézlesmeden dogan (sozlesmesel) sorumluluk hususu ele
alinmistir. Hekim ile hasta arasindaki sozlesme iliskisi, 6zel olarak kanunlarimizda yer almamaktadir. Bu iliski
doktrinde “hekimlik sozlesmesi”, “tedavi sozlesmesi”, “teshis ve tedavi sozlesmeleri, “tibbi midahale
sozlesmeleri” gibi cok cesitli sekillerde isimlendirilmektedir. Doktrinde, bu iliskinin hukuki agidan nitelendirilmesi
ise, nasilisimlendirildiginden bagimsiz olarak, vekalet, hizmet, eser ve kendine 6zgl sdzlesme gibi cesitli sekillerde
yapilmaktadir. Hekim ile hasta arasindaki iliskide, hekimin, hastaya yonelik muayene, tedavi vb. hizmetleri
karsihginda hastanin da bir tcret 6deme borcu bulunmaktadir. Bunun yaninda iliskide, isin niteligi geregi baska
edimlerin de bulunmasi veya ayrica Ustlenilmesi s6z konusu olabilmektedir. Bu calismada, hekim ile hasta
arasindaki iliskinin hangi sézlesme tipine dahil olmasi gerektigi hususu cesitli sézlesme tiplerine ait unsur ve
Ozellikler temel alinmak suretiyle incelenmistir. Doktrinde hekim ile hasta arasindaki s6zlesme iliskisi, belirli
alanlarda istisnalar bulunmakla birlikte, cogunlukla ve 6zellikle vekalet sézlesmesi olarak kabul edilmektedir. Bu
noktada, vekadlet sozlesmesinin diger benzer sozlesmelerden ayrilan yonleri Uzerinde durulmus; vekalet
sozlesmesindeki taraflarin (vekil ve vekalet verenin) s6zlesmeden dogan hak ve borglarinin, hekim ile hasta
acisindan ne sekilde, hangi 6lclide ve nasil uygulanabilir olduguna yonelik bir degerlendirme yapilmistir. Bazi
istisnai durumlarda vekalet sdzlesmesi hikimlerinin uygulanmasi, bu iliskiye uygun dismese de, bu ¢alismada,
¢cogu durumda vekalet sozlesmesi hiukimlerinin uygulanabilir oldugu hekim ile hasta iliskisinin, vekalet iliskisi
sayllmasi gerektigi neticesine ulasiimistir. Bu calisma, hekimin, vekalet sdzlesmesinden dogan borglarina aykiri
davranmasi halinde meydana gelecek sorumlulugu meselesi ile noktalanmistir.

Anahtar kelimeler: Hekim, hasta, sozlesme, vekalet sdzlesmesi, eser sozlesmesi, vekilin borglari, borca
aykirilik, sorumluluk.
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Contractual Liability of Physicians and Surgeons
Asst. Prof. Tugge Tekben

Abstract

Liability of physicians and surgeons are confronted with multiple areas of law (civil law, criminal law,
administrative law). In the area of civil law, liability may arise from several legal resources (contract, tort,
negotiorum gestio). In hereby study, only the liability arising from a contract (contractual liability) is examined.
The relationship between the physician or surgeon and patient has not been specifically regulated under our
regulations. This relationship is named in numerous terms in doctrine such as “medical contract”, “treatment
contract”, “diagnosis and treatment contract”. Legal characterisation of these type of contracts is made as
contract of mandate, contract of service , contract of work and sui generis contract regardless of how it is named.
In the relationship between the physician or surgeon and patient, the physician or surgeon has an obligation of
medical examination, treatment etc. and the patient has a payment obligation in return. Furthermore, there may
be other obligations arising from the nature of the activity or they may be undertaken individually. In hereby
study, the matter of which type of contract should regulate the relationship between the physician or surgeon
and patient has been examined by observing the components and features of each contract type. In doctrine, it
is accepted by a majority that the contractual relationship between the physician or surgeon and patient is a
contract of mandate without prejudice to some exceptions in specific areas. Herein, distinctive features of the
contract of mandate in comparison with the similar contracts has been emphasized; the assessment of the
question of how the rights and obligations of the parties in the contract of mandate is applied and to what
extent it may be applicable to the relationship between the physician or surgeon and patient. In some exceptional
situations, although the provisions of the contract of mandate are not suitable to this relationship, in this study,
it has been concluded that provisions of contract of mandate are applicable to the relationship between the
physician or surgeon and patient. This study is concluded by the issue of the physician’s or surgeon’s liability
arising from the contract of mandate in case of a breach of an obligation.

Keywords: physician (medical doctor, surgeon, practitioner etc.), patient, contract, contract of mandate,
contract of work, obligations of the mandate, breach of contract, liability.
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